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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS — 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 14,543, 14,544, 
14,545 & 14,546 


ROOSEVELT Q. BAILEY, 


Appellant, 
v. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEALS FROM THE UNITED STATES DISTRICT 
- COURT FOR THE DISTRICT OF COLUMBIA 
1 [Filed July 22, 1958] , 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Criminal Action Nos. 312-54, 313-54, 314-54, 315-54. : 
Washington, D. C., March 21, 1958 
The above entitled matter came on for hearing of motion before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, at approx- 
imately 11:50 o'clock a.m. : 
APPEARANCES: 
On behalf of the Government: 


EDWIN T. STIRLING, ESQ. 
EDWARD P. TROXELL, ESQ., 
Assistant United States Attorney 


On behalf of the defendant: 
R. T. S. COLBY, ESQ. 
* * *£ *€ £ * *e * | 
3 MR. COLBY: If your Honor please, this is a petition pursuant to title 18, 
Section 2255, in the nature of a writ of habeas corpus. The allegations which 
would bring this under the purview of the Statute are as follows se and those which 
I am about to enumerate, although conceivably and concededly, some of them would 
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put it in the classification of a direct appeal, are mentioned here for the sole 
purpose of bearing on some of the other matters which I am about to enumerate. 

One that I am specifically talking about right at the moment is the fact 
that he was illegally held for a number of days. 

THE COURT: Well, of course, the Court will not go into that. 

MR. COLBY: However, Your Honor, that particular fact bears upon the 
general allegation of the ineffectiveness of counsel, and I wish to bring it out 
with respect to that. , 

Now, throughout the entire allegations the ineffectiveness of counsel, 
each one of the allegations bear upon that fact. For example, the appellant 
was a minor of 17 years of age and inexperienced in the law. The appellant 
voluntarily turned himself over to the Police Department, and this, of course, 

I am about to enumerate because it bears upon the section of the petition 
now at hand. 

The appellant denied to the police he knew anything about the alleged 
robberies and that the appellant was assaulted by the police in an attempt to 
obtain a confession. The appellant was illegally detained, as I mentioned earlier. 
The arraignment was illegally delayed, and this, of course, bears on the general 
allegation of ineffectiveness of counsel, and the appellant was placed in a lineup 

for identification along with an alleged co-defendant. 
| THE COURT: What bearing does that have on any contention that there 
was ineffectiveness of counsel? I always feel that an allegation of ineffective- 
ness or inadequacy of counsel is a very serious allegation, because it is very 
easy to make a charge like that, and itis just as serious as making a charge 
against a physician for malpractice. 

MR. COLBY: I am thoroughly aware of this, your Honor, and I expect to 
be able to offer testimony along these lines. 

THE COURT: Let us be brief, because I want to dispose of it very quickly. 

MR. COLBY: I would like to enumerate, your Honor, the balance of the 

contentions of the defendant.. The appellant was mentally coerced into 
pleading guilty by his assigned counsel, in that the counsel saw the appellant 
on only one occasion after his appointment. 
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THE COURT: I think that is sufficient in many occasions. ‘The fact that 
he saw him only once, I do not think is any indication of ineffectiveness. 

MR. COLBY: I concede that, your Honor, except in this particular instance. 

THE COURT: Very well. 

MR. COLBY: Counsel threatened the appellant that unless he pleaded 
guilty, that the police would bring up additional charges of which the appellant 
knew nothing. 

THE COURT: You mean he threatened him or advised =! 

MR. COLBY: This is a contention of the petitioner, your Honor. 

THE COURT: Very well. : 

MR. COLBY: That on the day set for trial, the appellant -- this is not 
the appellant -- excuse me. The petitioner was brought to the courtroom of 
the Chief Judge of this District where his co-defendant pleaded guilty, and 
where he, figuring that he was going to trial, was sent back down to the cell 
block in the basement of this particular building; that at that particular time 
his attorney of record, and his appointed counsel, Mr. Bernard Kemp, again 

advised him -- "advised" is not the proper word -- told him to plead 
guilty, and that this particular thing is evidenced by something he told to 
additional witnesses moments later. Additionally, it might be said that the 
petitioner pleaded guilty to this for the sole reason that he was advised by 
his counsel that he would receive a very light sentence and be sent toa 
juvenile institution for his penalty. : 

THE COURT: Is counsel who appeared for him present? . 

MR. COLBY: I saw him earlier. : 

MR. KEMP: Yes, I am here. 

THE COURT: Very well. 

MR. COLBY: Now, with respect to these items, we propose to show this 
morning, Your Honor, that the petitioner here intends to produce evidence, 
and we have got the witnesses available, to substantiate these allegations. 
And,with the Court's permission we would like to proceed. ; 

THE COURT: What does the Government say? 
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MR, STIRLING: Your Honor, we also have witnesses present that we 
feel will refute any of the allegations that he has made. 

THE COURT: Very well. 

MR. COLBY: May we proceed, your Honor? 

THE COURT: Yes. 

MR. COLBY: We would like to call as the first witness, the petitioner 
himself. 

THE COURT: Confine yourself strictly to the point involved, Mr. Colby, 
because I am not going to retry the case. I take it that your contention, or 
the defendant's contention, is, that he was coerced by his counsel into plead- 
ing guilty. 

MR. COLBY: Yes, and any of the facts that bear on that. I do not intend 
to go to the merits of the case, your Honor. 

THE COURT: But I am not going to listen to testimony on questions of 
illegal arrest or anything of that sort. 


* * * *€* *€* € *& * 


ROOSEVELT Q. BAILEY 
x * k* * *& &K * * 

MR. COLBY: If your Honor please, we would like to go ah-ad and show 
the allegations that have been made and the truth thereof. 

THE COURT: Yes. Well, the allegation is inadequacy of counsel and that 
counsel coerced the defendant. 

MR. COLBY: And police brutality is involved, your Honor. 

THE COURT: Well, I am not going to listen to charges of police brutality, 
because they are irrelevant. I am not going to listen to them. In the first 
place, I have not got the time, and in the second place they are not relevant. 

I will hear everything that is relevant no matter how much time it takes. 

MR. COLBY: May I Say that the police brutality goes to the effectiveness 
of counsel as a concomitant, and not as such -- 

THE COURT: No, I do not see that there is any connection, so just get 
down to the ineffectiveness of counsel. 
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DIRECT EXAMINATION 
By Mr. Colby: 
Q. What is your name, please? A. Roosevelt Bailey. : 
Q. Pull the microphone over and speak slowly. A. Roosevelt Bailey. 
Q. Do you have a middle initial? A. "Q." 
‘Q. Mr. Bailey, do you know an attorney named Bernard Kemp? A. Ido. 
Q. If you came in contact with him in any way, please state how and at 
what time. : 
THE COURT: You may ask leading questions if you wish for preliminary 
matters in order to shorten things. 
By Mr. Colby: | 
Q. Was Mr. Kemp appointed by this Court to represent you in a proceeding 
back in 1954 in criminal matters 312, 313, 314 and 315 -'54? A. He was. 
Q. Did he at any time come to interview you with respect . these matters? 
A. He did. : 
Q. What if anything took place on this occasion -- how many times was it? 
A. Only once. 
Q. And what occurred on that occasion? A. Well, he told. me that he 
was assigned by the Court to represent me. | 
Q. Speak up, please. A. He said that he was from the Court to represent 
me, and told me to tell him my story. So, I told him wh:t had happened 
and he -- well, I told him that I wasn't going to plead guilty to them, to any 
charges. And he said he would see me. 
Q. Now, did you give him the names of any particular people to substanti- 
ate your story? A. I did. 
Q. And did you give -- 
THE COURT: I think it is only fair that counsel should know that the 


presentence investigation report shows -- of course, every presentence investi- 
gation report is not a public document, and for that reason counsel did not have 
access to it, however, as I do in many cases, I am perfectly willing that counsel 
should see it. He stated to the probation officer, he admitted his guilt to the 
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MR. STIRLING: Your Honor, we also have witnesses present that we 
feel will refute any of the allegations that he has made. 

THE COURT: Very well. 

MR. COLBY: May we proceed, your Honor? 

THE COURT: Yes. 

MR. COLBY: We would like to call as the first witness, the petitioner 
himself. 

THE COURT: Confine yourself strictly to the point involved, Mr. Colby, 
because I am not going to retry the case. I take it that your contention, or 
the defendant's contention, is, that he was coerced by his counsel into plead- 
ing guilty. 

MR. COLBY: Yes, and any of the facts that bear on that. I do not intend 
to go to the merits of the case, your Honor. 

THE COURT: But I am not going to listen to testimony on questions of 
illegal arrest or anything of that sort. 


* * * *€* *€* K€ KK * 


ROOSEVELT Q. BAILEY 
x * * * k* * & * 

MR. COLBY: If your Honor please, we would like to go ah-ad and show 
the allegations that have been made and the truth thereof. 

THE COURT: Yes. Well, the allegation is inadequacy of counsel and that 
counsel coerced the defendant. 

MR. COLBY: And police brutality is involved, your Honor. 

THE COURT: Well, I am not going to listen to charges of police brutality, 
because they are irrelevant. I am not going to listen to them. In the first 
place, I have not got the time, and in the second place they are not relevant. 

I will hear everything that is relevant no matter how much time it takes. 

MR. COLBY: May I say that the police brutality goes to the effectiveness 
of counsel as a concomitant, and not as such -- 

THE COURT: No, I do not see that there is any connection, so just get 
down to the ineffectiveness of counsel. 





5 
DIRECT EXAMINATION 


. What is your name, please? A. Roosevelt Bailey. 
. Pull the microphone over and speak slowly. A. Roosevelt Bailey. 
. Do you have a middle initial? A. "Q." 
. Mr. Bailey, do you know an attorney named Bernard Kemp? A. Ido. 
. If you came in contact with him in any way, please state how and at 
what time. : 
THE COURT: You may ask leading questions if you wish for preliminary 
matters in order to shorten things. 
By Mr. Colby: 
Q. Was Mr. Kemp appointed by this Court to represent you in a proceeding 
back in 1954 in criminal matters 312, 313, 314 and 315 -'54? A He was. 
Q. Did he at any time come to interview you with siete to these matters? 
A. He did. 
Q. What if anything took place on this occasion -- how many, times was it? 
A. Only once. | 
Q. And what occurred on that occasion? A. Well, he told ue that he 
was assigned by the Court to represent me. : 
Q. Speak up, please. A. He said that he was from the me to represent 
me, and told me to tell him my story. So, I told him wh-:t had happened 
and he -- well, I told him that I wasn't going to plead guilty to them, to any 
charges. And he said he would see me. 
Q. Now, did you give him the names of any particular people to substanti- 
ate your story? A. I did. 
Q. And did you give -- 
THE COURT: I think it is only fair that counsel should knw that the 
presentence investigation report shows -- of course, every presentence investi- 
gation report is not a public document, and for that reason counsel did not have 


access to it, however, as I do in many cases, I am perfectly willing that counsel 
should see it. He stated to the probation officer, he admitted his guilt to the 
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probation officer in each of the charges. The probation officer is Mr. Williams. 

MR. COLBY: Thank you, Your Honor. 

BY MR. COLBY: 

Q. Now, with respect to that -- I appreciate the Court giving me that 
information -- did you, at any time, admit your guilt to your counsel? A No, 
sir. 

Q. Now, you have just heard His Honor say that you have admitted being 
guilty to the probation officer. Did you do that? A. I may have. 

Q. Now, did there come a time you pleaded guilty to this offense, or 
these offenses? A. I did. 

Q. Will you explain to the Court under what conditions and why? A. Well, 
I thought that I would get mercy of the Court. A light sentence. 

THE COURT: I think you got a light sentence, because the Court could 
have imposed a sentence of five to fifteen years on each of the charges. 

Instead the Court imposed a sentence of two to six years on each of the charges. 
So, you did receive consideration for your plea of guilty. I think if you had 
stood trial and had been convicted you would have gotten a much longer sen- 
tence than you received. And, of course, if this motion is granted and the 
sentence is set aside, this defendant receives no credit for the time he has 
been in the penitentiary all these years. 

MR. COLBY: I am aware of that, Your Honor, and thank you very much 
for advising the defendant of that. 

THE COURT: Yes, I know you are aware but I want to make sure the 
defendant is. 

BY MR. COLBY: 

Q. With respect to this plea of guilty you made before this Court back 


in 1954, you just stated that you did so because you thought you would get 


additional consideration. Did your counsel ever indicate to you what considera- 
tion you were going to get? A. He said I was very young and -- 

Q. Slowly, please, and speak up. A. Mr. Kemp said that I was very young 
and that he was sure The Court would see that, and if I pleaded guilty -- at 
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first, he said the D. A. would bring up a lot of other charges ‘ I did not plead 
guilty. : 

Q. Did you at any time ever hear any one say that there were other char- 
ges besides Mr. Kemp? A. Yes, I did. 

Q. Whereand when? A. I believe it was at the Commissioners. 

Q. You are talking about the United States Commissioner here in this build- 
ing? A. Yes. : 

Q. Who said that there were additional charges? You heard this at the 
time of the Commissioners hearing? Who, if any one, said it? A. Iam not 
sure who -- what title he had, but it was a man on my left. | 

Q@. Was hea policeman? A. No, he wasn'ta policeman. 

Q. Was hea District Attorney, if you know? A. I don't know. 

Q. In any event, you have just testified that Mr. Kemp also said this? 
Did he say it at the same time of the Commissioner's hearing? A. No. 

Q. When did he say it? A. The day that the trial was supposed to be, 
they sent me back downstairs. | 

Q. Why did they send you back downstairs? A. I thought I was going to 
trial, and my co-defendant went in and pleaded guilty in front of Judge Laws, 
and I was in the cell in the back of the Judge's chambers, so after Russo went 
in, they called my name and I went back downstairs. Mr. Kemp came down to 
the screen downstairs and that is when he told me that they had some additional 
charges they were going to bring up if I didn't plead guilty. ! 

Q. And did you see anyone else down there besides Mr. Kemp at the time 
he discussed this with you at the screen, down in the cell block downstairs? A. 
I did. , : 

Who? A. I sawmy mother, my sister, and a friend of mine. 
What is the friend's name? A. Consuelo Bolden. 
Is that B-o-l-d-e-n? A. Yes, sir. 

Q. Now, what was said to you at the screen downstairs? A. Well, he 
seemed to be excited. He said that the D. A. was going to bib up some more 
charges if I didn't plead guilty. 


2 O20 
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Q. What did you say? A. I said, "Okay, okay." 

Q. Why did you say "okay""? A. Because I was scared. 

Q. Did you at any time see Mr. Kemp talking with your parent, your mo- 
ther? You say you saw her downstairs. Where was she? A. She was behind 
the door and there was only a small window in the door. 

Q. You saw her through a glass door, is that it? A. Yes, sir. 

Q. Did you -- How long were they there, do you know? A. Oh, about 7 
or 8 minutes. 

Q. Seven or 8 minutes? A. Yes. 

MR. COLBY: Now, if Your Honor please, I would like to go into the arrest 
just to establish the dates and for no other reason. 

THE COURT: The dates are in the file and the Court will take judicial 
notice of that. 

MR. COLBY: That he was arrested on the 1st and arraigned on the 16th? 

THE COURT: Iam not sure whether the file shows that, but I would not 
accept a statement like that. His recollection of what happened four years ago, 
no matter how honest, is not sufficient to predicate any action. Your informa- 
tion from the defendant is that he was arrested when? 

MR. COLBY: On February lst, Your Honor. 

THE COURT: The Ist of February? 

MR. COLBY: Yes, of 1954. 

THE COURT: Yes, and he was brought before the United States Commis- 
sioner on February 2nd. 

MR. COLBY: No, that is the co-defendant, Russo, Your Honor. 

THE COURT: Oh, yes, I beg your pardon. You are quite right about that. 
Oh, I remember this. I went into that aspect of it. This defendant was a juvenile. 

MR. COLBY: That's correct. 

THE COURT: And he could not be brought before a magistrate because un- 


der the juvenile procedure a juvenile may not be brought before a committing 
magistrate. 
MR. COLBY: That is under Section 912. 
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THE COURT: A juvenile has to be taken to the Juvenile Court. Now, for 
some reason which I never understood, the Juvenile Court does not accord the 


same rights to defendants that the District Court does. There are no prelimi- 


nary hearings. 

MR. COLBY: It is an ex part investigation. 

THE COURT: There is no preliminary hearing in the Juvenile Court. Why 
there are not, I do not know. I think there should be. Not only there are no 
preliminary hearings, but a social worker, who is not a lawyer, has the function 
of committing juveniles to the Receiving Home without a hearing to await inves- 
tigation. 

Now, sometimes those investigations take some weeks, and this defendant, 
the record shows, -- and I went into this on a prior motion in this case -- was, 
immediately after his arrest, taken over to the Juvenile Court and committed 
to the Receiving Home, ex parte, without a hearing by a social worker under the 
procedures that then prevailed, and perhaps the present Judge has changed it, 
but under the procedure that then prevailed. Now, several weeks later, the Ju- 

venile Court waived jurisdiction. As soon as jurisdiction was waived, the 
matter was presented as an original case to the Grand Jury. : 

MR. COLBY: That is very true, Your Honor. I would like to bring out 
only one fact; that this particular defendant never was at the Receiving Home. 

THE COURT: Then he may have been in jail. 

MR. COLBY: Well, this -- 

THE COURT: It may be that the social worker sorenaitted him to jail be- 
cause he was a dangerous man. ; 

MR. COLBY: Well, that cannot be done under the Juvenile Court Act. 

THE COURT: Well, I cannot go into that. 

MR. COLBY: What I want to do is to bring it out, so ws cross examina- 
tion by the attorney -- , 

THE COURT: I have written a memorandum in the file on that point which 
no doubt you have seen. : 

MR. COLBY: I would like to make an offer, then, to aay that this particular 
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point bears upon competency of counsel. 

THE COURT: I have stated the facts that I take judicial notice of, and 
there are no additional facts you can bring out. No, I will not let you take time 

to prove facts of which the Court will take judicial notice. 

MR. COLBY: I wanted to show the purpose for which I pursued this. 

THE COURT: You may proceed. I think this matter is disposed of. Is 
there anything else? 

MR. COLBY: Yes, Your Honor. I would like to question the defendant 
with respect to whether -- the petitioner -- with respect to what information 


he gave the attorney. 
THE COURT: Very well. 
MR. COLBY: To determine -- 
THE COURT: That is relevant. 
BY MR. COLBY: 
Q. Now, with respect to these crimes of which you pleaded guilty, did you 


offer any alibi or alibi witness to your attorney ? 

THE COURT: Oh, no, no, that is a leading question. I will not permit that 
kind of question. 

MR. COLBY: Very well. 

BY MR. COLBY: 

Q. What information, if any, did you give him? 

THE COURT: Because he could not have offered alibi witnesses unless they 
were perjured, because he admitted later to the Probation Officer that he com- 

mitted the offense. 

MR. COLBY: If Your Honor please, this is part and parcel of the coercion 
of which is being alleged. 

THE COURT: Oh, no. Now, there is no coercion by the Probation Officer. 

MR. COLBY: It is the contention of the petitioner here, Your Honor, that 
this mental coercion which took place at the time of the pleading -- 

THE COURT: No, I am not going to waste all day on this, Mr. Colby. I 
am going to confine you strictly to the point. 
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BY MR. COLBY: 

Q. What if any information did you give your attorney with respect to these 
crimes? A. I told him that I did not do them and that that one particular night 
I was at a prom with a girl and I gave him the address. : 

Q. Andthe name? A. And the name. 


*x* * * * * * Kk * 


CROSS EXAMINATION 
*x* * *€* * * * HK 

Q. Mr. Bailey, why did you wait two and a half years before you brought 
this matter up? A. Because I didn't know. 

Q. You didn't know you were ineffectively represented? A. As I said be- 
fore, I was very young when I went down to jail, I was very young, and, of course, 
I didn't know anything about law. And after being there I went to work in the 
office and in the offices they have law books, and that is where I became familiar 
with law a little more than I had been. ! 

* * * * * ££ KK 

Q. Well, in November of 1955, you did file a motion in this Court to vacate 
your sentence, and in that motion you didn't mention anything about ineffective 
counsel or having been beaten by the police. Why was that? A. Well, at that 

time I had a fellow inmate helping me with my case, and as it turned out 
he didn't know as much as I did about law. It was only one point that he stressed 
in the motions. 

Q. When you were taken to the jail, did you complain over r there of having 
been beaten by the police? A. No. | 

THE COURT: In view of the fact that I precluded Mr. Colby from going in- 
to that, I do not think you should, either. 

MR. STIRLING: All right, Your Honor. 

x * * * * * * * 

Q. Now, you state in your motion, and you stated today, you pled guilty 
because you expected to get a light sentence. Is that correct? A. Yes, sir. 

Q. Did you also plead guilty because because you were coerced or because 
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you expected a light sentence? A. I pleaded guilty because my lawyer said I | 
would get a lighter sentence if I pleaded guilty. 

THE COURT: I would not pursue that line of inquiry any further. 

22 x* * * * * * ik * 

MR. COLBY: If it please Your Honor, we would like to offer another wit- 
ness to show the circumstances surrounding the defendant being told to plead 
guilty 

THE COURT: Oh, no. Iam perfectly willing to accept his testimony as 
true as to why he pleaded guilty. I do not think his testimony makes out any 
wrong doing or inadequacy on the part of counsel, or indicates any good reason 
why the sentence should be set aside. His grievance is that he did not receive 
as light a sentence as he thought he should because he pleaded guilty That is 
what it amounts to. 

MR.. COLBY: The original petition, Your Honor, in this matter, sets out 
a number of things which I have enumerated at the outset of the motion. 

THE COURT: You see, this case involves four holdups. Two holdups in- 
volve stores, one involved an individual where a switchblade knife was used, and the 
fourth also involved a store. Now, the Court imposed consecutive sentences 
of two to six years and when it could have imposed five to fifteen. The Court 
would have imposed much more severe sentences if he had stood trial and had 
taken the witness stand and committed perjury. Of course, this Court does not 
penalize the defendant for standing trial. That is his constitutional right. But 
if he aggravates his defense by taking the witness stand and committing perjury 
at his trial, then that is an aggravated circumstance. 

23 MR. COLBY: If it please Your Honor, the ineffectiveness of counsel that 
is alleged here can be brought out by testimony with respect to the surrounding 
circumstances of this particular day down in the cell block. 

THE COURT: No, I am not going to consume time doing that. In my opin- 
ion, and taking his testimony as true, there is no inadequacy of counsel shown. 
However, I want to say this -- does the Government wish to offer any evidence? 

MR. STIRLING: Your Honor, we have the police officers here to rebut any 
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allegations that they beat him. : 
THE COURT:. Well, I am not going to ge into that, because I have not per- 

mitted the defendant to show that he was beaten. But I do have another thought. 
I think it is very wrong to place defense counsel on trial, and therefore, Iam 
not going to request or instruct that he be called as a witness. ‘However, if he 
desires to make a statement in order to protect his own reputation, not that 

24 these allegations of a convict hurt any lawyer's neputstion, still, Iam wil- 
ling to hear Mr. Kemp. 


Mr. Colby, the Court appreciates the fact that, of course, you are appointed 


by the Court to represent this defendant and you are doing your very best and 
doing it very well. You are not putting the defense counsel on trial, but the 
defendant is. Here we have a great majority of criminal cases represented by 
assigned counsel who accept these assignments as a matter of public duty, and 
at a considerable sacrifice, and perform their function very well. And time 
and time again the defendant later on makes a motion under Section 2255 that 
"My counsel did not adequately represent me." Well, if we pay serious atten- 
tion to such an allegation, in a sense that puts the lawyer on trial on charge of 
losing the case, and in the case of a plea of guilty, ona charge of not getting 
sufficient consideration for his client. 

I do not like to see lawyers put in that position. Now, Mr. ete has de- 
fended many defendants. Some have retained him and some have been by assign- 
ment. I have never seen any exhibition of inadequacy or lack of sufficient legal 
capacity on his part. But if he wants to take the stand I will let him do so, but 
I will not ask that he take the stand. I notice that he is in the court room. 

MR. STIRLING: May I ask him? 

MR. KEMP: I would be glad to. 


* * * *£ *€ * * * 


BERNARD W. KEMP 
* * * * KK KX 


THE COURT: . The Court will rule that when a defendant charges that his 
counsel inadequately represented him, that waives the privilege of the attorney- 
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client privilege as to any communications that passed between the attorney and 
the client in respect to the matterin hind. Otherwise, counsel being attacked, 
and whose reputation is at stake, would be helpless. After all, I think a lawyer's 
reputation is the most important thing he has. 

MR. COLBY: I think that is correct, Your Honor, because otherwise I 
would not be able to cross-examine him either along the same lines. 

THE COURT: Very well. 

BY MR. STIRLING: 

Q. State your fullname. A. Bernard W. Kemp. 

Q. Were you appointed to represent Roosevelt Q. Bailey? A. Yes, I was. 

Q. Pursuant to that appointment, would you tell us what preparation you 
made for trial and what investigation you conducted? A. Well, I interviewed 

Mr. Bailey in preparation to defending him in this matter, and in my inter- 
views with him he admitted that he had participated in these offenses, and that 
he had hoped to establish and alibi that he was at a prom on the night in question, 
on the night that he was supposed to have committed an offense in, I believe, the 
High's Ice Cream Store. 

He gave me his address and asked me to go to his home in an effort to lo- 
cate some girl who would possibly be a witness for him. I didthat. I went to 
his home. I believe at that time it was in the 200 block of G. street, Northeast, 
and I talked with his mother there, and I told her what my mission was. Asa 
result of talking with her I was unable to locate such a person that might establish 
this alibi. 

At the arraignment, I believe, he entered a plea of not guilty. I am pretty 
certain it was a not guilty plea, and I made further investigations in connection 
with this case during the -- 

THE COURT: May I interrupt you? The record does show that on March 
the 19th he entered a plea of not guilty, and on May the 5th he withdrew his plea 
of not guilty and entered a plea of guilty. 

THE WITNESS: I am pretty certain I was present at his arraignment. Does 
the record reflect that? And I continued to make investigations in this matter. 
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27 I also might add that I talked to the complaining witnesses in connection with 
the preparation in this case, and on May the 5th, or whatever day it was we came 
back to trial, I informed Mr. Bailey that I wasn't able to locate this person who 
would have been an alibi witness for him, and he advised me at that time that he 
would be willing to enter a plea of guilty to the indictment. : 

I never made any statements to coerce him or threaten him, as he alleges 
in this allegation. I took into consideration, at least I knew this boy was seven- 
teen years old at the time, and I believe I called that to the Court's attention 
before the judge imposed a sentence, to make certain that he ‘i that jurisdiction 

f had been waived on him by the Juvenile Court. : 

THE COURT: The Court recalls that. Did I understand you to say the de- 

fendant told you he participated in these offenses? 

THE WITNESS: Yes, he gave mea detailed statement of just how he and 
the co-defendant had committed these various robberies. If he had not, I never 
would have pleaded him guilty. As his lawyer, I never would have pleaded him 
guilty. I would have withdrawn. 

MR. STIRLING: Nothing further. 

; THE COURT: Did you tell him that he would get a Lighter sentence if he 

28 would plead guilty? 

THE WITNESS: No, I had no way of determining what his sentence would 
be. I could not make such a representation to him. 

. THE COURT:. Did you tell him there were other eae against him which 
might be brought forward if he did not plead guilty? 

THE WITNESS: No, I never made such a statement. 


* * * * *€ * KK 


CROSS EXAMINATION 


- meicen dln dle titki oen de ” 


* * * * K€ KK KX * 

Q. Did you tell him that it was the usual practice of this Court, the United 
States District Court, that is, to give lighter sentences to those who pleaded 
guilty rather than to those who were found guilty? A. No, I don't remember 
making such a statement to him, although that might be the practice, as Judge 
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Holtzoff told you, that in taking into consideration the fact that this man pleaded 
guilty he got from two to six, and had he been convicted he would have gotten -- 
could have received even more. 

Q. You never made that statement to him? A. No. 

Q. You knew he was seventeen years of age? A. From what he told me, yes. 

Q. And atthe time Mr. Bailey was sentenced, you called the attention of 
the Court to that fact and asked whether the waiver had been in the file with res- 
pect to the Juvenile Court, didn't you? A. Yes. 

Q. . Did you look to see yourself? A. No. 

Q. Knowing he was seventeen years of age, and you knowing there is a 
Juvenile Court Act in the District, did that give you an indication of something 
todo? A. Well, he had informed me that the Juvenile Court had waived juris- 
diction on him, and I knew as a matter of practice that they do waive jurisdiction 
on youths who have not reached eighteen years of age. 

Q. Now, did you know, or let me put it this way: You know, of course, that 
there is special handling for youngsters under the age of eighteen -- 

THE COURT: Well now, there is no question that jurisdiction was waived 
in this case so there was no error and it was not through any error that this case 
came to this Court. 

MR. COLBY: I would like to make an offer, even if you do not permit me 
to pursue this any further, that there is a signal flag that indicated something 
should have been done. 

THE COURT: What do you say should have been done? 

MR. COLBY: When a youngster -- 

THE COURT: . What do you say should have been done? 

MR.. COLBY: There should have been an actual check with the Juvenile 
Court to determine how his detention was taken care of. There are special 
rules for detention of youngsters. 

THE COURT: I think, in the first place, counsel has a right to assume 
that the social workers attached to these Juvenile Courts comply with the law, 
and in the second place, that does not affect the entry of the plea here. 


co RS OR. oe 
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MR. COLBY: It goes to the general allegatio 

THE COURT: No. | 

MR. COLBY: Might I make an offer then with respect to that? I would like 
very much to cross-examine the witness with respect to his actions upon learn- 
ing that the defendant was seventeen and that he was kept in jail; upon his learn- 
ing that he was in the precinct house. These are critical. : 

THE COURT: I am not going into that. That is absolutely irrelevant. I 
am not going to cover the whole field. Those matters would not even be permitted 
in the trial if he had pleaded not guilty. Proceed with your next » qUeEtION, 

MR.. COLBY: I have no further questions. 

THE COURT: Very well. 

THE WITNESS: If Your Honor please, I would like to add for the record -- 

THE COURT: The Court will be glad to hear you make any statement that you 
desire to make. 

THE WITNESS: I defended this man with all diligence, as I do in every cri- 
minal case, whether I am appointed or retained, and I might add that I went to 
the Lorton Reformatory to see Mr. Bailey, I believe at Christmas before last, 
at which time he made no accusations that I had not effectively represented him 
at the time of his trial. I would like to put that in the record. He did not accuse 
me of ineffective assistance when I went down to talk with him. 

* * * *€* &€ € * : 

THE COURT: Both sides rest? 

MR. COLBY: Yes, Your Honor, subject, of course, to the objections 
heretofore made. 

THE COURT: Of course, that is always true. Now, before I dispose of 
this matter I want to thank Mr. Colby for accepting the assignment as a public 
duty to represent the defendant on this motion, which Mr. mal has done even 
more than adequately, and every (sic) effectively. , 

Now, it is quite clear that there is no basis for the present motion. There 
is no basis for the unwarranted charge or assertion that the defense counsel did 
not adequately represent the defendant. On the contrary, the evidence shows, 
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and I take Bailey's statement at its face value, that counsel interviewed him, 
went into the case, and advised him to plead guilty in hope of getting a lighter 
sentence. I think that frequently is proper advice, and frequently it is the best 
advice, from a practical standpoint, that a defendant can get. 

Now, the defendant admitted his guilt to the probation officer. Mr. Kemp 
said that he admitted it to him in his conferences, and yet he wanted Mr. Kemp 
to offer alibi evidence. Mr. Kemp went to the trouble of trying to locate this 
alibi witness, or alleged alibi witness, in order to determine what the witness 


might say. That witness could not be located. 

Actually, Mr. Kemp was confronted by another situation, and that was his 
ethical duty, the defendant having admitted his guilt to him, any evidence of 
alibi would necessarily be perjured, and a member of the bar certainly may 


not offer perjured testimony. That is not only a duty of counsel, but obviously 
it is an ethical duty not to do so. ; 

In this connection, I want to refer to a little book called ''Conduct and Eti- 
quette at the Bar, " written by an English Barrister by the name of W.. W. Boul- 
ton, which was published in 1953 in London, and which the Court is informed 
is used as a guide by solicitors and barristers in England. Among other things, 
this book deals with the ethical limitations on defense counsel in defending a 
criminal case, and it refers to a situation that arises where a defendant admits 
his guilt to counsel. | 

On page 57 of this little book we find the following passage: 

‘While, therefore, it would be right to take any objection to the 
competency of the Court, to the form of the indictment, to the admissibility 
of any evidence, or to the sufficiency of the evidence admitted, it would 
be absolutely wrong to suggest that some other person had committed the 
offence charged, or to call any evidence, which he must know to be false, 
having regard to the confession, such, for instance, as evidence in sup- 
port Gf analibi.... " 

Now, in the first place, we have a situation where the defendant admitted 
his guilt. To set aside a plea of guilty under those circumstances would be a 
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travesty of justice. Moreover, there is no proof that his plea e coerced, 


or that he was inadequately represented. 

34 On the contrary, the Court is of the opinion that counsel gave him sound 
advice from a practical standpoint. . There is another matter that must be con- 
sidered in connection with these motions. Necessarily, the statute provides 
that such a motion may be made at any time, but the right to make such a motion 
was intended to deal with matters of violations of constitutional rights, serious 
violations. Instead of that, motions of this type have been greatly abused by 
half literate defendants. It must be borne in mind that these offenses were com- 
mitted in 1954. It would be unfair to the public to set aside this plea of guilty 
and to require these cases to be tried, because it might be difficult to get wit- 
nesses, and if the witnesses were still available, their memories might not be 
as fresh, and might not withstand cross examination, as sede could if the trial 
had been handled in reasonable time. 

The public is entitled to protection. The motion is denied, 

MR.. COLBY: Your Honor, in furtherance of what I felt was my duty in this 
matter, to go into all the collateral areas, I have interviewed the petitioner's 
mother, sister, and a friend of the petitioner, who were present at such times 
as I thought in the cell block that I heretofore referred to. I have held an exten- 

sive conference with Mr. Larkin, the social worker of the Juvenile Court. 
He was kind enough -- He did not show me the record, but he disclosed the per- 
tinent parts that I thought were necessary. . 

THE COURT: Certainly, that is remarkable. Counsel for defendants cer- 
tainly ought to be able to see his own client's juvenile file. That is amazing. 

MR.. COLBY: And I had extended discussions with their procedure. I 
researched the law both as to Section 2255 and to the Juvenile Act in those areas 
which I deemed were appropriate. I have spent considerable time on two dif- 
ferent interviews with the witnesses and the research during the daytime, and 
I make this showing for the purpose of indicating to the Court what was done in 
this matter. 

THE COURT: . The Court has no doubt that you have exhausted every possibility. 
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The Court knows that, from past experience, and that is why the Court reques- 
ted you to take this appointment, because the Court wanted somebody who would 
do an energetic and thorough job. 


MR. COLBY: Thank you very much, Your Honor. 
*x* * *€* * * *€ * * 
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QUESTIONS PRESENTED 


This Court in a series of orders directed the District 
Court to hold a hearing on appellant’s motion pursuant to 
Title 28 U.S. Code, Section 2255. A hearing was held, 
appellant was represented by counsel and testified. 

In the opinion of the appellee, the following questions 
are presented: 


(1) Was the hearing conducted in accord with the 


mandates of this Court? 
(2) Was the hearing fair and adequate? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Unrrep States ofr AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


During March of 1954, four one-count indictments were 
returned by the Grand Jury charging appellant and 
another with robbery. On March 19, 1954, appellant 
entered a plea of not guilty to the charges and requested 
that the court appoint counsel to represent him (J.A. 
10-11).2 Bernard W. Kemp, Esq., was appointed to repre- 


1 Joint Appendix references refer to the appendix in Bailey v. 
United States, Nos. 13676-679; transcript references are made to 
the transcript of proceedings held in the District Court March 
21, 1958. On December 23, 1958, this Court ordered this tran- 
script be reproduced in a Joint Appendix. 


(1) 
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sent appellant that same day (J.A. 10). On May 5, 1954, 
appellant appeared in court with his attorney and with- 
drew his plea of not guilty, and entered a plea of guilty 
to each indictment (J.A.13). He had been advised of his 
rights by counsel (J.A. 4) and then in response to ques- 
tions by the court appellant admitted robbing Samuel 
Yaffee of $220.00 on January 30, 1954 (J.A. 5), that he 
robbed Costa Chaconas of a watch and $52.00 (J.A. 5), 
and that he robbed Mildred Mozingo of $20.00 on January 
27, 1954 (J.A. 5). On March 16, 1954, appellant was 
served with a copy of the indictments, and immediately 
after stating his guilt to the Judge on May 5, 1954, 
appellant entered a formal plea of guilty to each of the 
indictments as called off to him by the clerk (J.A. 5-6). 
On July 2, 1954, appellant was sentenced to be imprisoned 
for a period of from two years to six years on each 
indictment, the sentence to run consecutively (J.A. 3). 
Thereafter the pertinent proceedings are set forth below 
in chronological order: 


November 21, 1955—Motion pursuant to Title 28 
U.S.C. 2255 (See appendix, No. 14226-229). 


January 9, 1956—Memorandum order denying motion 
(J.A. 14). 


September 7, 1956—Motion, pro se, to reduce sentence 
(J.A. 14). 


September 20, 1956—Motion denied without a hearing 
(J.A. 22). 

May 16, 1957—Opinion by this Court remanding the 
ease with directions to consider the motion as one 
filed under Title 28 U.S.Code, Sect. 2255 and to 
hold a hearing. (See Bailey v. United States, No. 
13676-9, 101 U.S. App. D.C. 11). 


June 11, 1957—Motion denied without a hearing (See 
Memorandum order, Appendix, No. 14226-229). 

November 19, 1957—Order by this Court allowing 
appeal in forma pauperis (See Mise. 879). (This 
order contains a complete chronology of the facts.) 
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December 19, 1957—Appellee moves to remand the 
case (No. 14226-9). 


January 16, 1958—Order by this Court reversing 
judgment entered by the District Court on June 11, 
1957, and remanding the case for a hearing pur- 
suant to the appellant’s motion under Title 28 
U.S.C. § 2255. (See Bailey v. United States, No. 
14226-9). 


March 21, 1958—Hearing in District Court pursuant 
to order of this Court of January 16, 1958. District 
Court denied the motion. (See appendix No. 14543- 
546.) 


June 27, 1958—Order by this Court allowing an ap- 
peal without prepayment of costs (See Misc. 1008). 


June 27, 1958—Order by this Court reversing the 
“order denying appellant’s claim for relief”, and 
remanding the case to the District Court with 
directions that a different judge be assigned for a 
hearing on the motion to vacate sentence. (See 
Bailey v. United States, No. 14543-46). 

Jane 30, 1958—Appellee’s motion to recall certified 
copy of this Court’s order dated June 27, 1958; 
and, motion for modification or rehearing. 

July 16, 1958—Order by this Court staying its order 
of June 27, 1958, and ordering appellee to “show 
cause” why the judgment of this Court entered 
June 27, 1958 should not issue forthwith. 

July 21, 1958—Appellee files an answer to show cause. 

September 23, 1958—Order of this Court discharging 
order to show cause and that the judgment of June 
27, 1958 is hereby vacated. Time was set for filing 
appellant’s brief. 


On March 21, 1958, the District Court held a hearing 
on appellant’s motion to vacate sentence pursuant to Title 
28, U.S. Code, Section 2255. Before taking testimony, the 
ecurt and counsel for the appellant, Mr. Colby, agreed 
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that the issue was: “was (appellant) coerced by his 
counsel into pleading guilty” (Tr. 7). Appellant testified 
that his court appointed counsel, Bernard W. Kemp, 
visited him on one occasion (Tr. 9) and he told Kemp 
“what had happened”. Further, “I told him that I wasn’t 
going to plead guilty” (Tr. 10). And, thereafter, appellant 
never admitted his guilt to Kemp (Tr. 10). However, “I 
may have” admitted being guilty to the probation officer 
(Tr. 11). In response to his counsel’s (Mr. Colby) ques- 
tion as to why he pleaded guilty, appellant replied: “Well, 
I thought that I would get mercy of the Court. A light 
sentence” (Tr. 11). On the day appellant was to be tried 
he remained in the cell behind the courtroom while his 
co-defendant pleaded guilty (Tr. 13). He was then re- 
moved downstairs where Kemp advised him that addi- 
tional charges would be placed if he did not plead guilty 
(Tr. 13). Thereafter appellant indicated he would plead 
guilty “because I was scared” (Tr. 14). During his 
interview with Kemp, appellant stated that “on one 
particular night I was at a prom with a girl and I gave 
him the address”. Also her name was given to Kemp 
(Tr. 19). 

On cross-examination appellant stated he waited over 
two years to bring this issue to the attention of the court 
because he was very young. However, by studying some 
law books he became “familiar with law a little more than 
I had been”. (Tr. 20). As to why he did not raise the 
issue of ineffective counsel in his first motion under 
Section 2255 (filed November 21, 1955), appellant stated: 
“well, at that time I had a fellow inmate helping me with 
my case, and as it turned out he didn’t know as much as 
I did about law. It was only one point that he stressed in 
the motions” (Tr. 21). 

Appellant further stated he made no complaint, upon 
arrival at the jail, of having been beaten by the police 
(Tr. 21). He reaffirmed his direct testimony and stated he 
pleaded guilty to get a light sentence (Tr. 21). Then the 
following significant response was made: 
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“Q. Did you also plead guilty because you were 
coerced or because you expected a light sen- 
tence?” 

A. I pleaded guilty because my lawyer said I would 
ay a lighter sentence if I pleaded guilty.” (Tr. 

Bernard W. Kemp testified that during his interview 
appellant “admitted that he had participated in these 
offenses, and that he hoped to establish an alibi that he 
was at a prom on the night in question, ° * °” (Tr. 26). 
Kemp was unable to locate the person, designated by ap- 
pellant, to establish the alibi (Tr. 26). On the day of 
trial, after substantial investigation of the alleged crimes, 
Kemp informed appellant he was unable to find the alibi 
witness (Tr. 27). Appellant then stated he would be 
willing to enter a plea of guilty to the indictment Cir 
97). Kemp denied any threats or coercion and would 
never have pleaded appellant guilty had not appellant 
given a detailed statement as to how he and the co- 
defendant had committed these various robberies (Tr. 
27. As to the accusation that he told appellant more 
charges would be placed unless a plea of guilty was made, 
Kemp entered a flat denial (Tr. 28). 

At the conclusion of the testimony the court made oral 
findings. Appellant’s statement was accepted at its face 
value “that counsel interviewed him, went into the case, 
and advised him to plead guilty in hope of getting a 
lighter sentence”. (Tr. 32). Further, the appellant ad- 
mitted his guilt to the probation officer and to Kemp. 
That after diligent effort, the alibi witness could not be 
located. The court concluded by finding “no proof that his 
plea was coerced, or that he was inadequately repre- 
sented”. (Tr. 33-34). The motion to vacate sentence 
pursuant to Title 28, U.S. Code, Section 2255 was denied. 


STATUTE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence—A prisoner in custody under sentence of a 





court established by Act of Congress claiming the 
right to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws 
of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
ease conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or other- 
wise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may. entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to en- 
tertain a second or successive motion for similar 
relief on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not 
be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the le- 
gality of his detention. 
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SUMMARY OF ARGUMENT 


This Court in a series of orders directed the District 
Court to treat appellant’s motion as being a motion to 
vacate sentence pursuant to Title 28 U.S. Code, Section 
2255, and to afford appellant a hearing. In strict ac- 
cordance with these mandates, the District Court held a 
hearing, permitted appellant to testify in support of 
his allegation that his plea of guilty was coerced by 
counsel, and granted counsel an opportunity to rebut 
the charges. The record reveals that this hearing was 
fair and adequate and the evidence adduced clearly sup- 
ports the denial of the motion to vacate sentence. 


ARGUMENT 
I 


Appellant Was Afforded a Fair and Adequate Hearing 
Pursuant to the Terms of Title 28, U.S. Code, Section 
2255 


The hearing held on March 21, 1958, was in accord 
with the mandates of this Court. In Badey v. United 
States decided May 16, 1957, the Court directed: 


“Per Curiam: The appellant, represented here by 
court-appointed counsel, alleges that the District 
Court erred in denying appellant a hearing claimed 
to be required by 28 U.S.C. § 9255. Originally ap- 
pearing pro sé, appellant had filed in the District 
Court an ineptly styled but verified motion. Treated 
for what the petitioner described it, ie. a motion 
for reduction of sentence, the district judge’s action 
on the petition was proper. However, to avoid mul- 
tiplicity of proceedings directed at the same ultimate 
objective we think the better course is to consider 
the petition as one filed under 28 U.S.C. § 2255, since 
the essential allegations are sufficiently set forth 
therein. The Government filed no response and raised 
no issue as to his allegations which, if substanti- 
ated, might entitle him to § 2255 relief. Cf. Price 
~. Johnston, 334 U.S. 266, 292 (1948). The uncon- 
troverted factual allegations of the petition must, 


2101 U. S. App. D. C. 11. 
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for present purposes, of course, ‘be accepted as true. 
Even if improbable and unbelievable, an.opportunity 

to support them by evidence was called for, -con- 
struing the petition as we now do. ‘On this record 

it is hi right to be heard.” Walker v. Johnston, 
312 U.S. 275, 287 (1941); ef. Waley v. Johnston, 316 
U.S. 101, 104 (1942).” te 

In compliance with this mandate the District Court, 
after examining the entire record, again denied a hearing 
reciting the reasons in a detailed memorandum order 
filed June 11, 1957. On appeal from this denial, this 
Court remanded the case, in an order dated January 16, 
1958, with the following directions: (Bailey v. United 
States, No. 14226-9). 


« * © *© ORDERED by the Court that the judg- 
ment of the District Court entered on June 11, 1957, 
be, and it is hereby, reversed, and these cases be, 
and they are hereby, remanded to the District Court 
with directions to hold a hearing on ap t’s mo- 
tion to vacate sentence pursuant to Title 28 U.S.C. 


§ 2255, and to entertain such objections, not to: the 
granting of a hearing, but to the relief requested by 
appellant, as the government may present. os 


Per Curiam.” 


When interpreted together, these mandates directed 
the District Court to award a hearing on appellant’s mo- 
tion to vacate sentence, but the hearing was to be limtted 
only to matters which may properly be brought before 
the Court as grounds for relief under the provisions of 
Title 28, U.S. Code, Section 2255°> The matter before 
the District Court, in the case at bar, was in substance, 
an attempt to impeach a plea of guilty. In such cases, 
this Court has clearly defined the scope of review by 
way of Section 2255. In Edwards v. United States,* the 
Court held: 


“Certainly imeffective assistance of counsel, as op- 
posed to ignorance of the right to counsel, is. im- 


3 As to scope of a hearing, see order of this Court in Rousseau 
v. United States, Misc. 1096, dated December 16, 1958. 

4 U.S. App. D.C. ——, 256 F.2d 707 (No. 14172, decided 
May 9, 1958). 
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. material in an attempt to impeach a plea of guilty, 

- except perhaps to the extent that it bears on the 
:. issues of voluntariness and understanding.” 

In aceord with the mandates of this Court, the District 
Court. went to the precise issue reviewable—whether ap- 
pellant was coerced by his counsel (Kemp) into pleading 
guilty (tr. 7). Appellant, while on the stand, was af- 
forded every opportunity to explain in his own words 
the reasons for his plea of guilty. Repetitiously he gave 
the same answer—“I thought that I would get mercy 
of the Court. A light sentence” (Tr. 11, 21). On cross- 
é ination, appellant denied he was coerced and affirmed 


the real purpose for his actions: 


“Q Did you also plead guilty because you were 
coerced or because you expected a light sen- 
tence?” 

“A J pleaded guilty because my lawyer said I would 
get a lighter sentence if I pleaded guilty.” (tr. 


21) 

Bernard W. Kemp testified that not only did appellant 
admit his guilt, but gave a detailed statement as to how 
the robberies were committed (tr. 27). Any question 
regarding the validity of this fact was removed by ap- 
pellant’s own admission, at the hearing, that he “may 
have” told the probation officer he was guilty (tr. 11). 
By the ethics of the profession, Kemp’s duties were lim- 
ited. 

To resolve the issue—voluntariness of the plea—before 
the Court, only the testimony of appellant and Kemp was 
needed.® In its findings the Court accepted appellant’s 
statement at its face value “That counsel (Kemp) inter- 
viewed him, went into the case, and advised him to plead 
guilty in hope of getting a lighter sentence” (tr. 32).°: 


5 Other witnesses could add no more than corroboration of ap- 
pellant’s own thoughts. 


¢ Advice by counsel to plead guilty, especially where guilt is 
admitted, is not a “justiciable issue.” Mitchell v. United States, 
=U. S. App. D.C. —— (No. 14198, decided June 12, 1958), 
cert. denied, —— U.S. —— (October 13, 1958, 24 L.W. $114). 
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The thrust of appellant’s motion was that he should 
have been allowed to withdraw his plea of guilty. With- 
out a showing of “manifest injustice” the court was 
powerless to grant the relief. This record, in its entirety, 
reveals no such deprivation.? In reaching its ultimate 
finding the District Court carefully acted within the juris- 
diction prescribed by Title 28, U.S. Code, Section 2255, 
afforded appellant a fair and adequate hearing and fully 
complied with the mandates of this Court.’ 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
JOHN W. WARNEE, JE., 
Assistant United States Attorneys. 


TSee Morris v. United States, 101 U. S. App. D.C. 296, 248 
F.2d 618 (1957). 


8 Since the plea of guilty was in no way predicated on an illegal 
confession (appellant admits no confession was made J.A. 20), 
the allegation of police brutality was irrelevant. Likewise were 
matters of detention by juvenile authorities. Cf. Plummer v. 
United States, —— U.S. App. D.C. (No. 14855, decided 
October 9, 1958). 
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